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In commenting in our June number upon the case of Oeters v. 
Knights of Honor, we questioned whether the case of Downer v. Mor- 
rison, 2*Grat. 250, cited in its support, did in fact justify the decision. 
On subsequent investigation it appears that Downer v. Morrison was 
twice before the Court of Appeals, and the opinions in both appeals 
are reported in the same volume, 2 Gratt. pages 237 and 250 re- 
spectively. The latter was cited in Oeters v. Knights of Honor, and, 
as stated in our previous comment, does not distinctly support the de- 
cision. But, in the opinion on the first appeal, reported in 2 Gratt. 
237, the court does consider self-serving declarations in letters of the 
plaintiff, introduced by the defendant, as evidence for the plaintiff'. 
There was this difference, however, between that case and that of 
Oeters v. Knights of Honor, namely, that in the former such declara- 
tions were relied upon along with numerous other evidentiary facts, 
while in the latter self-serving declarations were the sole evidence in 
behalf of the defendant, who was yet held to prevail by a preponder- 
ance of proof. The chief objection to such a ruling is, that with this 
sanction of the Court of Appeals, such evidence, probably the weakest 
of all testimony, is dignified and strengthened in the trial courts far 
beyond its deserts. 

In the recent case of Plummer v. Toler, 20 Sup. Ct. 829, the Su- 
preme Court of the United States deals with the interesting question 
whether a legacy of United States bonds, in themselves exempt from 
taxation under State authority, could lawfully be subjected to a col- 
lateral inheritance tax. The court holds that a collateral inheritance 
tax is not a tax upon the property, but upon the privilege of acquir- 
ing it by will or under the intestate laws, and is therefore not obnoxious 
to the act of Congress exempting such bonds from taxation. Among 
other cases, the court cites the Virginia cases of Eyre v. Jacob, 14 
Gratt. 422, and Miller v. Commonwealth, 27 Gratt. 110, in which it 
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was held that a collateral inheritance tax was upon the privilege and 
not upon the property. 

This principle is well established by authority, yet as an original 
proposition it is of doubtful soundness. The distinction between a tax 
on specific property, and a tax on the privilege of acquiring, holding 
and enjoying the same property, is scarcely broader than that between 
tweedledum and tweedledee. Indeed, in no direction have the courts 
gone to a more absurd length of quibbling than in connection with 
statutes of taxation. Another example of this is the well settled but 
no less absurd principle that a tax on the capital stock of a corpora- 
tion is not a tax on shareholders, upon whom the burden of the tax 
really rests. We had occasion to criticize the logic of this principle 
in connection with the case of Allen v. Commonwealth (Va. ), 5 Va. 
Law Reg. 769. One more step in this direction, and we shall find 
some learned court holding that a tax laid on the property of a cor- 
poration is not a tax on the corporation itself. 



The case of Southern Bell Telephone Co. v. City of Richmond, in- 
volving the right of the telephone company to maintain its wires and 
poles in the streets against the will of the city — one aspect of which 
was noticed at some length in 5 Virginia Law Register, 194 — was 
recently again before the Circuit Court of Appeals at Richmond, and 
the decree is again in favor of the city. The original contention of 
the company was, that having accepted the conditions prescribed by 
Act of Congress of 1866, giving ."telegraph " companies the right to 
occupy any of the military or post roads of the United States, it had 
the right to occupy the streets — regarded as post roads under Act of 
Congress — without the necessity of any consent on the part of the city, 
since, as contended by the company, the term "telegraph " companies, 
as used in the Act, included ' ' telephone ' ' companies. This construc- 
tion of the statute the Supreme Court of the United States rejected, 
and the case was remanded for further proceedings. City of Rich- 
mond v. So. Bell Telephone etc. Co., 174 U. S. 761. 

The contention of the company in the later aspect of the litigation 
was, that upon a proper construction of the State statute (Va. Code, 
sec. 1287) authorizing any telephone company to " construct, main- 
tain, and operate its line .... along or over the streets of any 
city or town, with the consent of the council thereof," the consent of 
the city once given could not be retracted. 
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In giving its consent to the construction and operation of this par- 
ticular line, the city attached sundry conditions and reservations, one 
of which was that the ordinance by which such consent was given, 
might at any time be repealed by the city. The company accepted 
the terms prescribed, and constructed, and for some years operated, 
its line in accordance therewith. On repeal of the ordinance the com- 
pany claimed the right to continue in the enjoyment of the franchise, 
on the ground that its right was derived from section 1287 of the 
Code, under which the city had only the right categorically to consent 
to or refuse the exercise of the franchise; that any condition attached 
to the consent was unauthorized and void; and, hence, upon the ex- 
pression of consent by the city, the right of the company became abso- 
lute, and could in no wise be affected by an attempted retraction on 
the part of the city. 

In upholding the right of the city to retract its consent, Simonton, 
Circuit Judge, refers to Appeal of the City of Pittsburg, 115 Pa. St. 
4, and The State v. Mayor etc. of Jersey City, 8 Atl. 123, both of 
which seem to be authority for the proposition that when a statute 
authorizes the construction of works and appliances in the streets with 
the consent of the city, such consent, once given and acted upon, can- 
not afterwards be retracted. 

The court properly distinguished these cases from the principal case, 
since in each of them the city council was authorized to perform only 
the act of consent at the inception of the company's operations — while 
in the principal case the consent of the city was required, not only to 
the "construction'" of the company's works, but to their "mainte- 
nance and operation," as well — the latter being continuing acts requir- 
ing continued consent. Nor was the conditional consent present in the 
other cases. If the consent of the city, as contended by the company, 
must have been a categorical yes or no, and if any other character of 
consent were unwarranted by the statute, and therefore ultra vires, 
then, as well said by the court, the attempted consent was wholly un- 
authorized and void; and the city never having consented in the only 
lawful way pointed out by the statute, there was no consent, and the 
condition precedent prescribed by the statute was wholly unperformed. 
Hence, the company could claim no rights under the original ordinance. 

The case is an important one on the subject of the right of a muni- 
cipal corporation to attach conditions to privileges granted by statute, 
but made dependent upon the consent of the municipality in which 
such privileges are to be exercised. 



